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Opinion delivered July 16, 1973

1. JUDGMENT—SUMMARY PROCEEDING—REVIEW.—A summary judg-
ment is an extreme remedy; the burden is upon the moving party
to show there is no genuine issue of fact; and the evidence sub-
mitted upon the motion must be viewed most favorably to the party
resisting the motion.

2. LIBEL' & SLANDER—DEFAMATION OF PUBLIC OFFICIAL—BURDEN OF
PROOF.—A public official is prohibited from recovering damages for
a defamatory falsehood relating to his official conduct unless he
proves that the statement was made with actual malice, that is, with
knowledge that it was false or with reckless disregard of whether it
was false or not.

3. LiBEL & SLANDER—DEFAMATION OF PUBLIC OFFICIAL—RECKLESS CON-
puct.—To constitute reckless conduct there must be sufficient
evidence to permit a conclusion that defendant in fact entertained
serious doubts as to the truth of his publication, but failure to
investigate does not, in itself, establish bad faith.




988 GALLMAN v. CARNES [254.

4. CONSTITUTIONAL LAW—FREEDOM OF THE PRESS—PUBLIC OFFICIALS.
—An assistant dean and professor in the state university law school
is a public official under federal standards, and communications
relating to his qualifications ‘as a scholar and professor of law .
involve matters of public or gmleral concern to which the first
amendment constitutional protecuon of freedom “of the press is
extended.

5. JUDGMENT—SUMMARY PROCEEDING—EXISTENCE OF FACGT ISSUE.—
Evidence held insufficient to present a genuine issue of material
fact according to standards required in-a summary proceeding
where it was not demonstrated that a news article was published
by appellee newspaper with actual malice, i.e., knowledge of its’
falsity or with reckless disregard of falsity.

6. LIBEL & SLANDER—NEWSPAPER PUBLICATIONS—FIRST AMENDMENT
PROTECTION. —Reporter for appellee newspaper held to have. met
required investigatory standards respecting first amendment pro-,
tection of freedom of the press where the evidence was insufficient
to permit a conclusion that serious doubt was entertained as to the
truth of the publication, or there. was a reckless disregard for the
truth or falsity of the documents quoted from.

7. APPEAL & ERROR—RULING ON MOTIONS-—FAILURE TO REQUEST AS
wAIVER.—When no ruling is made on a party’s motion, it is in-

* cumbent upon him to call his motion to the court’s attention and
obtain a ruling thereon, and failure to do so constitutes waiver

. predudmg consideration on appeal. .

8. VENUE—SERVICE OF SUMMONS—DEFENDANTS IN DIFFERENT -COUN-
TiEs. —Affirmance of appellee newspaper’s motion for summary.
judgment required affirmance. of approval of individual appellees’
motions to quash service of summons since they were the only re-
maining defendants who neither resided in Pulaski County nor
were summoned'therein [Ark Stat. Ann. § 27-615 (Repl. 1962).]

Appeal from Pulaski Circuit Court, Second Division,
Warren E. Wood, Judge; afflrmed

 Watson & Carter, for appellant

Rose, Barron, Nash Wzllmmson Carroll & Clay,;
Putman, Davis & Bassett; and Cockrell, Laser, McGehee,
Sharp & Boswell, for appellees

Frank Hovr, ]ustlce This is an appeal from a sum-
mary judgment rendered- against appellant who brought
suit against the individual appellees and the appellee, Ar-
kansas Gazette, for libel. In March, 1972, the Gazette came..
into possession of .certain documents allegedly prepa;ed
or caused to be prepared by.the six individual appellees
who were tenured members. of the faculty of the School .of
Law of the University of Arkansas at Fayetteville. Appel-
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lant was a member of the same faculty and, also, as-
sistant dean. Soon after the Gazette received the docu-
ments, using them as a basis, it published a news article
which allegedly fashioned a direct attack on appellant’s
qualifications as a professor and scholar of law. The ar-
ticle, also, stressed ‘“‘strong student dissatisfaction with
his lack of teaching competence.”

Appellant - brought this action in Pulaski County
against the individual appellees, all residents of Wash-
ington County, seeking $100,000 in actual and $100,000
in punitive damages; and against the individual appellees
and the Arkansas Gazette, a Pulaski County newspaper,
jointly and severally, seeking actual damages of $1,000,000
and punitive damages in the amount of $1,000,000.

Appellant alleged that the individual appellees. pub-
lished or caused to be published to certain individuals
a libelous, malicious and false written statement regard-
ing his quallflcatlons as a teacher and scholar; that said
publication was false and defamatory and made malicious-
ly and with knowledge of .its fa151ty resulting. in great
injury to his professional. réputation and activities. Ap-
pellant, also, alleged that the Arkansas Gazette published
in its newspaper ‘a false and defamatory statement
which was made maliciously and with knowledge of its
falsity and with reckless dlsregard for the truth; that the
Gazette failed to investigate the. truth of the facts pub-
lished as to appellant; failed to, make any reasonable in-
quiry and was grossly negligent in such failure to in-
quire into the truth of the facts so published concerning
appellant; that a proper or reasonable inquiry would have
disclosed the falsity of the publication; that the article
was printed, published and ' distributed by the Gazette
with such reckless disregard and- carelessness regarding
the truth or falsity as to indicate an utter disregard of
appellant’s rights and the consequences, thereby mali-
ciously, negligently and inexcusably causing appellant
substantial and great injury and damage to -him as an
individual and his professional réputation and activities;
that the individual appellees directly caused the publi-
cation in the Gazette and indirectly by their indiscriminate
publication of their libelous, : mahclous and false wrltten'
statement.
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The individual appellees responded by a motion to
quash service asserting they were not proper joint defen-
dants and, therefore, the service upon them was invalid
since proper venue of the asserted action would be in the
county of their individual residences where the only ser-
vice of process was had upon them.

The Gazette answered admitting it had come into
possession of a copy of two reports authored by members
of the University of Arkansas Law School Committee on
Faculty Tenure and Promotion; that the two reports con-
cerned a matter of public and general interest which is the
School of Law at the University of Arkansas, a tax sup-
ported institution; that the reports made references to
certain public officials which included appellant, a faculty
member. The Gazette admitted publishing the news story
but asserted that the story contained a fair and accurate
abridgment of the contents of the Law School Committee
reports which were directly quoted and that the publica-
tion was privileged. It, also, responded that it was not
chargeable with actual malice and that an award for dam-
ages would violate its rights under the First and Four-
teenth Amendments to the Constitution of the United
States. Subsequently, the Gazette moved for a summary
judgment. The motion was submitted upon the pleadings,
affidavits and depositions of witnesses and the arguments
of counsel. The trial court found, after viewing the evi-
dence most favorably to appellant, and with all doubts
and inferences being resolved against the Gazette, that
there was no genuine issue of material fact in the case.
Accordingly, the motion was granted. Also, the individual
appellees’ motion to quash service of summons upon
them was then granted inasmuch as they are residents of
Washington County and, therefore, Pulaski County 1is
an improper venue for trial of the issues existing between
the remaining parties.

For reversal, appellant contends that since a summary
judgment is proper only where there is no genuine issue
as to any material fact, and the moving party is entitled to
judgment as a matter of law and the court erred because
such a fact issue existed. Of course, “it 1s familiar law
that such a judgment is an extreme remedy, that the bur-
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den is upon the moving party to show that there is no
genuine issue of fact, and that the evidence submitted
upon the motion must be viewed most favorably to the
party resisting motion.” Quillen, Admn’x v. Twin City
Bank, 253 Ark. 169, 485 S.W. 2d 181 (1972). In the case
at bar, however, we are of the view that the Gazette met
its burden of showing the absence of a genuine issue of
fact. '

In New York Times v. Sullivan, 376 U.S. 254, 84 S.
Co. 710, 11 L. Ed. 2d 686 (1964), the extent of freedom of
expression concerning subjects of public interest, as
guaranteed by our Federal First Amendment, was consid-
ered. The rule was established which “prohibits a public
official from recovering damages for a defamatory false-
hood relating to his official conduct unless he proves
that the statement was made with ‘actual malice’—that is,
with knowledge that it was false or with reckless disre-
gard of whether it was false or not.” Further, in St. Amant
v. Thompson, 390 U. S. 727, 88 S. Ct. 1323, 20 L. Ed. 2d
262 (1968), the reckless aspect of actual malice was am-
plified.

“[R]eckless conduct is not measured by whether a
reasonably prudent man would have published, or
would have investigated before publishing. There
must be sufficient evidence to permit the conclusion
that the defendant in fact entertained serious doubts
as to the truth of his publication. **** Failure to
investigate does not in itself establish bad faith.”

And more réecently, Rosenbloom v. Metromedia, Inc., 403
U.S. 29,91 S. Ct. 1811, 29 L. Ed.-2d 296 (1971), extended -
the “constitutional protection te all discussion and com-
munication involving matters of public or general concern,
without regard to whether the persons involved are fa-
mous or anonymous.” Also, “a libel action **** relating
to **** involvement in an event of public or general con-
cern may be sustained only upon clear and convincing
proof that the defamatory falsehood was published with
knowledge that it was false or with reckless disregard
of whether it was false or not.” In Sanders v. Harris, 192
S.E. 2d 754 (1972), the Virginia Supreme Court, citing




992 GALLMAN v. CARNES [254

Times and Rosenbloom, upheld a summary judgment in
recognizing that a faculty dispute at a state college con-
stituted a subject of public and general concern. The Mis-
souri Supreme Court has held that a faculty dispute as to a
professor’s qualifications was a proper subject “for public
comment and as such was privileged.”” Clark v. McBaine,
299 Mo. 77, 252 S.W. 428 (1923).

In the case at bar, we have no hesitancy in holding
that appellant, as assistant dean and professor in our
University Law School, is a “public official”’ under the
New York Times, supra, standard and subsequent fed-
eral decisions. Furthermore, we must hold that communi-
cations relating to appellant’s qualifications as a scholar
and professor of law involve ‘‘matters of public or general
concern’’ to which the First Amendment constitutional
protection of freedom of the press was extended in Rosen-
bloom v. Metromedia, supra. Thus, the ultimate question
before us on this appeal is whether there is a genuine
issue as to any material fact regarding actual malice
(i.e. actual knowledge that the documents were false or a
reckless disregard as to whether they were true or false)
by the Gazette in publishing the allegedly defamatory
news article. In our view, there was not.

Leroy Donald, Jr., state editor of the Gazette, came
into possession of the documents that were used as a
basis for the allegedly defamatory news article. In his
deposition he admitted that he made no attempt to
personally determine whether any of the documents were
true or false. He was aware that the documents were
“emotionally tinged” and that the persons involved
“were at each other’s throats, tooth and toenail,” including
accusations that certain individuals involved were un-
truthful. Further, that the Faculty Commission was re-
ferred to as a “lynch mob and pack of wolves out to cas-
trate” appellant. Also, he was basically interested only
in whether or not the documents were in existence rather
than whether they were true or false. However, Donald
merely assigned the story to a reporter. He didn’t investi-
gate the situation or write the article published by his
paper. Also, by affidavit, he swore he had no actual
knowledge of any falsity of any portion of the documents.

Ginger Shiras, a reporter for the Gazette, received
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the assignment from Donald and wrote the article. Ac-
cording to her affidavit, she never had any knowledge
of the falsity of any statement made in the news article
concerning the appellant. It appears that she accurately
quoted from the documents. According to her deposition,
she was instructed by Donald to determine whether the
comments in the documents were true or false. Even
though she, also, was aware of the documents being
“emotionally tinged” and contained accusations of ‘‘ly-
ing,” her investigation into the matter indicates to us
there was no genuine issue as to any material fact with
regard to her actual knowledge that the documents were
false or a reckless disregard by her for the truth or falsity
of the documents. It is appellant’s position that the affi-
davit of the Dean of the Law School reflects the docu-
ments were false and acrimonious. However, she talked
to the Dean of the I.aw School on the day she wrote the
news article. He had no comment to make about the docu-
ments. In her affidavit she stated that he said the matter
was under investigation which was welcomed. In her
conversation with the President of the University, she was
merely informed that he, himself, had been misquoted
in the documents. She was unable to reach the Vice-Presi-
dent of the University. Although she attempted several
times to contact the appellant and left her telephone
number, she was unable to reach him. Also, she had
conversations with two of the individual appellees,
neither of whom denied the existence or the official nature
of the documents.

“The test which we laid down in New York Times
is not keyed to ordinary care; defeasance of the privilege
is conditioned, not on mere negligence, but on reckless
disregard for the truth.” Garrison v. Louisiana, 379 U.S.
64, 85 S. Ct. 209, 13 L. Ed. 2d 125 (1964). There must be
a “showing of highly unreasonable conduct constituting
an extreme departure from the standards of investigation
and reporting ordinarily adhered to by responsible pub-
lishers.”” Curtis Publishing Co. v. Butts, 388 U.S. 130,
87 S. Ct. 1975, 18 L. Ed. 2d 1094 (1967).

In applying these decisions to the case at bar we are
of the view, as was the trial court, that the appellant dld
not present a genuine issue of a material fact according
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to the present standards required of him in a summary
judgment proceeding. In other words it is not demon-
strated that the news article was published by the Gazette
with actual malice; i.e. with knowledge of falsity or
with a reckless disregard of falsity. It appears to us and
we hold in the case at bar that Miss Shiras met the
required investigatory standards as prescribed by the
controlling decisions interpreting the First Amendment
as to freedom of press. As previously indicated, even a
“[flatlure to investigate does not in itself establish bad
faith.” St. Amant v. Thompson, supra.

Appellant collaterally argues that, because he was
not supplied with the names of the persons who pre-
sented the documents to Donald, the summary judgment
should be reversed. We cannot agree. No ruling was made
by the trial court upon appellant’s motion. It was in-
cumbent upon appellant “‘to call its motion to the court’s
attention and obtain a ruling thereon. Failure to do so
would constitute a waiver so that the motion could not
be considered on appeal.” Flake v. Thompson, Inc., 249
Ark. 713, 460 S.W. 2d 789 (1970).

By affirming the trial court’s action in sustaining
the Gazette’s motion for summary judgment it becomes
necessary also to affirm the approval of the individual
appellees’ motion to quash the service of summons upon
them inasmuch as they are the only remaining defendants
who neither resided in Pulaski County nor were summon-
ed therein. Ark. Stat. Ann. § 27-615 (1962 Repl.); Uni-
versal C & T Credit Corp. v. Troutt, Ex’x, 235 Ark. 238,
357 S.W. 2d 507 (1962).

Affirmed.

Byrp, ]., not participating.




